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Attention: E-Docket #0AR 2003-0079

Re: Proposed Rule on New Source Review Imelgation under the 8-Hour Ozone Standard

Dear Administrator Johnson:

The Northeast States for Coordinated Air Use Mansgge (NESCAUM) appreciates the opportunity
to comment on the U.S. Environmental Protectionneyés (EPA’s)Nonattainment Major New Source
Review Implementation Under 8-Hour Ozone Natiomab#ent Air Quality Standard: Reconsideration
(70 Fed. Reg. at 17018-17027, April 4, 2005) (Reamaration). NESCAUM is a regional association
representing the air quality control divisions loé states of Connecticut, Maine, Massachusetts, New
Hampshire, New Jersey, New York, Rhode Island aadnént.

Beginning in 2003, EPA initiated a series of pragbsulemakings for its 8-hour ozone national
ambient air quality standard (NAAQS) implementatiate. The preamble was published in the Federal
Register on June 2, 2003 and public comment closeflugust 1, 2003; draft regulatory text for Phihse
of the rule was published on August 6, 2003 andipebmment closed on September 5, 2003; and an
alternative proposal for classifying nonattainmamas was published on October 21, 2003 with public
comment closing on November 5, 2003. In these fag&egister notices, EPA offered no draft
regulatory language on nonattainment New SourcéeRefNSR). In the June 2, 2003 Federal Register,
EPA proposed that major NSR would generally be @m@nted in accordance with an area’s 8-hour
0zone nonattainment classification, except for aithat were designated nonattainment for the 1-hour
ozone NAAQS at the time of designation for the 8ihstandard. Se@8 Fed. Reg. 42302, 42321 (June 2,
2003). If the classification for a 1-hour ozone atb@inment area was higher than its classificatioter
the 8-hour ozone standard, then the major NSR mexapeints in effect for the 1-hour standard wouldehav
continued to apply under the 8-hour standard eften BPA revoked the 1-hour standard. $8d-ed.

Reg. at 32821.

However, in EPA’s final ozone implementation rukase |, which was published on April 30, 2004,
EPA revised the implementation approach for majsRNunder the 8-hour ozone standard. EPA
determined that major NSR would be implementeccooedance with an area’s 8-hour ozone
nonattainment classification. The Agency announcedtrary to its position set forth in the propwbse
rule, that “when we revoke the 1-hour standardiagéeSs no longer required to retain a nonattairtmen
major NSR program in its state implementation &) based on the requirements that applied by
virtue of the area’s previous classification untter 1-hour standard.” S&® Fed. Reg. at 17020. In
response to this change in position, as well asrafisues, several environmental groups filed aiqet
for reconsideration. On September 23, 2004, ERMtgd the petition for reconsideration.

In these comments, NESCAUM addresses EPA's condsigll) that the Clean Air Act (Act) does
not compel EPA to retain 1-hour ozone NAAQS maj@R\requirements in implementing the 8-hour
ozone NAAQS because major NSR is not a control areasnd (2) that no state's removal of 1-hour

NESCAUM Members:
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NSR requirements from the state's SIP will intexfeith any applicable requirements under 8 D1dX

the Act. Se&0 Fed. Reg. at 17018. EPA's conclusions hinger's faulty distinction between control
measures that reduce emissions and emissions gno@dhures that prevent emissions increases. By
labeling 1-hour major NSR requirements as growthsuees, EPA concludes that such requirements are
not subject to the anti-backsliding provisionstad Act. EPA further concludes that removal of 14ho
NSR requirements from a SIP will not interfere watty applicable requirements concerning attainment
and reasonable further progress (RFP).

The NESCAUM States find both of EPA's conclusiomsreous based on the plain language of the
Act, Congress's stated intent, EPA's own rulemakanyl the likely results of implementing EPA's
conclusions. The language of the Act clearly destrates that the NSR provisions are aimed at reduci
emissions. EPA’s new interpretation that NSR iy @xmeasure to control growth in emissions is
contrary to its previous interpretations of NSRaantrol measure or requirement. The removal dRNS
requirements in 1-hour ozone nonattainment aretsesult in a backsliding of control measures or
requirements at the least by raising the tonnagssiiolds for triggering NSR and by reducing therat
emission offsets required. Such removal will reBubmission increases, and thus will interferghwi
RFP as well as attainment.

I. BACKGROUND

The NSR prograris a critical component of the Act’s strategy tmtrol emissions from large
industrial sources. The program requires all nesglystructed industrial facilities -- such as power
plants, refineries, and chemical manufacturers ingtall state-of-the-art pollution control equignt.
Historically, the NSR program has also requirectxg facilities to install modern pollution coniso
when undertaking major modifications or renovatioRer many years, NSR has served as the chief
regulatory lever to require old sources, “grandéagid” by the 1977 Clean Air Act Amendments, to clea
up when modernizing or expanding their operations.

While the NSR program has been criticized by samiadustry and by some regulators for being
unduly burdensome, complicated and time-consuntivggprogram has a proven track record of being an
effective control strategy, yielding significant ssion reductions. In the early 1990s, EPA began
investigating potential violations of NSR. Befdhés time, only a handful of cases had been pursued
under this rule. In 1996, EPA and several Statessted significant resources toward NSR enforcémen
efforts, focusing first on the power generationtseand then on other industrial sectors. In terse of
these enforcement efforts, EPA settled with 27 camgs. These settlements required the companies
collectively to reduce their emissions by approxieha557,000 tons per year of sulfur dioxide ¢5O
242,000 tons per year of nitrogen oxides (NOx); &4h®,000 tons per year of volatile organic compsund
(VOC), particulate matter and other pollutahti addition to the settled suits, EPA has filed lawsuits
in various courts, filed 47 notices of violatiomdabegun investigations at 164 electric generatimitp.

An analysis conducted by the Environmental IntgdPitoject estimates that if the pending enforcement
actions and investigations were settled in a smailanner, S@emissions could be reduced by 3.65
million tons per year. This equates to a thirtsethpercent reduction in $@ollution from the entire

! The collective NSR provisions include the Prevention ghiicant Deterioration (PSD) provisions applicable to
sources in attainment or unclassifiable areas, and NonattainfB&hpidvisions applicable to sources in
nonattainment areas.

2 Environmental Integrity ProjedRace to the TqpJanuary 12, 2004, page 3,
http://www.environmentalintegrity.org/pub134.cfm
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utility sector® Overall, these NSR enforcement initiatives hasulted in reductions of criteria
pollutants emissions by hundreds of thousandsns per year.

I1. THE ANTI-BACKSLIDING PROVISIONS OF THE ACT, COMBINED WITH CLEAR
EVIDENCE THAT NSR ISA CONTROL MEASURE OR REQUIREMENT, COMPEL
EPA TO RETAIN 1-HOUR OZONE NAAQSMAJOR NSR REQUIREMENTS

A. Antibackdliding

EPA’s decision that States need not retain nomattant NSR requirements that were applicable as a
result of their classification under the 1-houmnsiard is contrary to the two “anti-backsliding” pisions
in the Act, Sections 172(e) and 193, 42 U.S.C.3%e) and 7515. The first, Section 172(e), presid
that if EPA relaxes a NAAQS, it must within twelsenths “promulgate requirements . . . [that] previd
for controls which are not less stringent thandbietrols applicable to areas designated nonattaibhme
before such relaxation.” 42 U.S.C. § 7502(e). E&RA recognizes, Section 172(e) applies here because
that provision expresses congressional intent3kates cannot remove control measures in areaaréhat
not attaining a NAAQS when EPA revises the stantiardake it more stringent. 70 Fed. Reg. at 17021.
The second applicable anti-backsliding provisioséttion 193 of the Act similarly provides that no
“control requirement” in effect in any nonattainmhanea before November 15, 1990 may be altered
unless the revision insures equivalent or greatesson reductions. 42 U.S.C. § 7515. AlthougiAEP
does not acknowledge the applicability of Secti®B,there can be no dispute that each NESCAUM
State with an ozone nonattainment area had a romagnt NSR program in effect prior to November
15, 1990.

EPA’s decision to allow for the removal of NSR ragments applicable to sources in 1-hour
nonattainment areas will result in a backslidingafitrol measures or requirements by raising the
tonnage thresholds for triggering NSR and by reatyithe ratio of emission offsets required. EPA has
indicated that major source thresholds for areas\vilere classified as “severe” nonattainment oflthe
hour ozone standard and that are now classifiéchaderate” nonattainment of the 8-hour standard and
are in the Ozone Transport Region (OTR) will chafigen 25 tons to 100 tons for NOx and that offset
requirements will change from 1:3 to 1:1.15. Sadas include southwestern Connecticut, New York
City, Long Island, northern and southern portiohslew Jersey, southeastern Pennsylvania, Wilmington
Delaware and Baltimore, Maryland. For “seriousidur ozone nonattainment areas in the OTR
(Massachusetts, Rhode Island, greater Connegtiottipns of southeastern New Hampshire, and the
District of Columbia) that are now classified asotlerate” nonattainment of the 8-hour ozone standard
the major source thresholds will change from 500 tons for NOx and the offset ratio will changenf
1:2to 1:1.5. Such changes will allow sourcesmit enore NOx than previously allowed. Atthe same
time, EPA has not identified — as required undeh ISection 172(e) and Section 193 of the Act —
alternative measures that are equal to or monmegginit than the nonattainment NSR requirementsaicepl
under the 1-hour ozone standard.

EPA'’s action is founded on the assumption that saaaksliding would not conflict with the statute
because the nonattainment NSR program is not grwdnequirement or measure subject to the anti-
backsliding provisions. As discussed in the nextisn, this assumption is untenable.

% The EIP report estimates that S@nissions from the utility sector totaled 11.2 milliong in 2000.
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B. The NSR Program Contains Control Measures or Control Requirements

EPA's conclusion that nonattainment NSR requiremarg not control requirements or measures is
based on the assumption that the NSR permittingrar is merely intended to curb excess emissions
growth, not reduce total emissions. In suppoth@f position, EPA draws an artificial distinction
between a "growth measure,” which EPA defineslamifion the growth of new sources of emissions in
an area, and a "control measure," which the agdefiges as a measure that reduces emissions below a
area's baseline "inventory" for purposes of attgjra NAAQS. EPA argues that the major NSR program
does not impose "control measures." 70 Fed. Rea 1’

EPA's interpretation of NSR is too limited becawseexplained below, NSR operabeth to reduce
emissions and to control emissions growtAn examination of the language and purpose ofittes
nonattainment NSR provisions, pertinent legislatistory, and EPA's own past decisions on SIP
revisions demonstrates that EPA's interpretatidlavsed.

1. Statutory Language

Congress intended that the nonattainment NSR prograuld control emissions from new and
modified sources. Additionally, Congress intenteat a control measure or requirement would compel
sources to control emissions of a pollutant, relgasdof whether this affects the total emissionthén
area’s baseline inventory. The plain languagdefAct reflects this intent. Control measures or
requirements contained in the NSR program includis&ion limitations and emission offsets.

Section 173(a)(2) of the Act requires that Statesgehin place permitting programs that require, for
each construction of a new major stationary soarceodification of an existing major stationary smej
that the source comply with an emission limitati@termined to be the lowest achievable emissian rat
(LAER). 42 U.S.C. § 7503(a)(2). An emission liatibn is a control measure or requirement. , 8ap
42 U.S.C. § 7502(c)(6) (nonattainment “plan pramisi shall include enforceable emission limitations,
and such other control measureseans or techniques .as may be necessary or appropriate to provide
for attainment of such standard”)(emphasis add&tgrefore, in addition to ensuring that an area can
accommodate new emission sources, sgg CAA § 172(c)(4), 42 U.S.C. § 7502(c)(4), a new or
modified major source of air pollution that is sedijto NSR must comply with LAER to minimize
emissions. 42 U.S.C. § 7501(3).

In addition, emission offsets required under Seclid3(c) are also control measures or requirements.
For nonattainment areas, new or modified sourcest phtain offsets for emissidreductions” 42
U.S.C. § 7503(c)(1) (emphasis added). In ordebtain a nonattainment NSR permit, a source must

4 Later, however, EPA indicates that the NSR program impms#sol measures under 42 U.S.C. § 7502(c)(1) and
(6), see 70 Fed. Reg. 17022, but that the NSR permfitimgyam is not a control measure based on the fact that the
permit requirement is listed separately from control measnr8sdtion 172, 42 U.S.C. § 7502, nonattainment plan
provisions. 70 Fed. Reg. 17021-22. In additiorh&oftict that EPA cannot under the Act support its propaositi

that the NSR permitting program only manages "growth"di@a$ not achieve emission reductions, this subtle
distinction highlights an inconsistency in EPA's argument

> Furthermore, because measures relating to control of emissawthgvork in conjunction with measures
relating to control of baseline emissions, weakening@ivth related control measures would inevitably tend to
defeat baseline related control measures and would therefolejrrdsmcksliding. Baseline related control
measures--even though untouched--would be inadequate taheaszdme level of emission control and thus
unreliable for attainment purposes.
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arrange for emissions from other sources to beratbed sufficiently to represent a net reduction in
emissions._Seé2 U.S.C. § 7503(c).

The prevention of significant deterioration (PSBy\psions of the Act, although not directly at issu
here, are also instructive to show that Congressidted NSR to control emissionsor example, several
of the enumerated purposes of the PSD provisiange@ared towards reducing air pollutiosee4?
U.S.C. 88 7470(1) (“to protect public health andfare from any actual or potential adverse effelitol
in the Administrator’s judgment may reasonably bicgate [sic] to occur from air pollution . . .,
notwithstanding attainment and maintenance of atlonal ambient air quality standargs(emphasis
added); 7470(2) (“to preserve, protect, amthancehe air quality in national parks, national wildess
areas . . . and other areas of special nationagional . .. value”) (emphasis added); 7470(4) é$sure
that emissions from any source in any State willinterfere with any portion of the applicable
implementation plan to prevent significant deteatmn of air quality for any other State”).

In addition, sources subject to NSR in attainmeeas must instalbest available control technology
(BACT) to control emissions, 42 U.S.C. § 7475(a)(hich is defined under § 169(3) of the Act, 42
U.S.C. § 7479(3) as “an emission limitation basedh® maximum degree ofductionof each pollutant
..." (emphasis added). Furthermore, as exigilagts come into compliance with BACT, the resgjtin
decrease in overall emissions allows for the inioiddn of new sources into the air quality control
region, thereby furthering Congressional intentitigure that economic growth will occur in a manner
consistent with the preservation of existing claarresources.” 42 U.S.C. 8§ 7470(3).

2. Leqislative History

The legislative history of the Act further demostis that Congress viewed NSR requirements as
control measures or requirements. SeR. Rep. No. 101-490, 18Tong., 2d Sess. 272 (referring to
BACT and LAER as “control requirements”). ContraoyEPA’s narrow interpretation of a control
measure, in the Senate floor debate on the 199@dments, Senator John Chafee emphasized the
breadth of the concept when, in the context of ideisg the purpose of Section 193, stated that this
antibacksliding provision “was intended to ensina there is no backsliding on the implementatibn o
adopted and currently feasible measures that EBApproved as part of a [SIP] in the past, or EHih
has added to State plans on its own initiativeussant to a court order or settlement.” 136 Céter.
S17,232, S17,237 (Oct. 26, 1990). EPA’s narroerpretation of control measure cannot be reconciled
with this broad definition.

Moreover, the purpose of nonattainment NSR is usitto prevent emissions from new or modified
sources from increasing, but to reduce emissiam those sources in nonattainment areas, ensinang t
RFP is made toward attainment. 3&eFed. Reg. 52676, 52697 (Aug. 7, 1980) (Congresaded

°EPA argues that offsets help to reduce regional pollutangort, “but may achieve no actual reductions in the
area where the new emissions are locating.” 70 Fed. Red3.1E¥2n if this statement was correct, EPA does not
address the fact that offsets do reduce emissions, especiddiwiwind states. Further, even if a State cannot, in
advance, quantify the emission reductions to be achieveddifsats, this does not take away from the fact that
NSR offsetting requirements are designed to reduce emishielpsstates to attain the NAAQS, and therefore are
control measures as well as growth measures., eSgeHall v. EPA 273 F.3d 1146, 1160, n.11(@ir. 2001)
(identifying NSR requirements concerning particulate mattdrcarbon monoxide as “control measures.”).

" While the rule applies to nonattainment State Implement&iimms, EPA concludes that “major NSR” provisions
are not “controls;” therefore, the language and structurecofiitire NSR program, which refers to NSR as well as
the parallel PSD provisions, is relevant for this disicuss
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nonattainment NSR to be used as “an importantitotle drive toward attainment of ambient air gtyali
standards.”).

That NSR merely contains “growth measures” is alsodds with the legislative history showing
that, in enacting PSD and nonattainment NSR, Casgeught to foster the development of control
technology. Se8. Rep. No. 95-127, §%Cong., ' Sess. 31 (1977). Control technology that improves
over time will betteicontrol, or reduce, emissions, not simply maintain antexjsemission level. Cf
Union Electric Co. v. EPA427 U.S. 246, 256-257 (1976)("[The Act is] exigsiesigned to force
regulated sources to develop pollution control desithat might at the time appear to be econoryioall
technologically infeasible").

3. EPA’s Previous Interpretations of NSR as a @irileasure or Requirement

EPA argues "our revised approach is more consistithtour longstanding treatment of NSR as a
growth measure. We have historically treated comeasures differently from measures to control
growth.”" 69 Fed. Reg. 23986. However, EPA’s net@rpretation is contrary to its longtime
interpretations of nonattainment NSR as contaigimgirol measures or requirements.

First, statements by EPA demonstrate that EPA teaged NSR requirements as control measures or
requirements. See, e.64 Fed. Reg. 70652, 70653 (Dec. 17, 1999) (“LA&R technology-based
emissioncontrol requirementvhich is implemented through the nonattainmena a@v source review
permitting program mandated by sections 172 (b){8) B/3")(emphasis added); 67 Fed. Reg. 64582,
64586) (NSR, including an offset ratio of 1.1.2; Y(OC and NOXx is listed as a “key element” in order
for EPA to approve a 1-hour attainment demonstnaiio New Hampshire. “These elements [including
NSR] are control measures required by the CAA phatide reductions toward and measures relied on in
the modeled attainment demonstration SIPs...”); 61 Reg. 51599, 51602 (Oct. 3, 1996) (“While the
term ‘control requirement’ is not defined in thetAit is generally viewed as a discrete regulatiorcted
at a specific source of pollutioa,g, an emission limitation on a smoke stack at a pgiant.”).

In addition, EPA recently credited Pennsylvaniadoission reductions from the State’s major NSR
program. On March 2, 1995, EPA issued a policgldisthing an alternative attainment process whereby
states could commit to a two-phase approach to theeict’s statutory requiremert$ § 182° The
Phase | requirements included adoption of specdittrol strategies necessary to meet the post (866
of-progress (ROP) plan through 1999. The Phassgllirements included participation in a two-year
regional consultative process with other statabéneastern U.S. with EPA to identify and commit to
additional emission reductions necessary to attarhealth-based ozone standard by the Act’s desalli
As a result, Pennsylvania was required to subreiPthase | portion of the SIP revision, including th
1999 24% reduction milestone of § 182(c)(2)(B)reff Act requiring an RFP demonstration that “will
resultin ... emissions reduction from the baseliméssions... equal to... at least 3 percent of baseline
emissions each year.” As part of that SIP revisikRennsylvania identified source and process shutdo
emission reduction credits (ERCs) at a 1:1.3 offatd, under 25 Pa. Code Subchapter E (related to
NSR), as a control measure used to attain the BR€¥9 requirements. This means that sources that hav
“banked” ERCs may use no more than 77% of thessestoms at a later date. In addition, as partef th
Phase Il SIP revision, Pennsylvania identified\iesv Source Review program as a control measure put
in place to reduce emissions through this offsgtiirement and through the implementation of LAER.

8 Memorandum from Mary D. Nichols, Assistant Administreftar Air and Radiation, EPA to Regional
Administrators entitled “Ozone Attainment Demonstrationsédd#larch 2, 1995.
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On October 26, 2001, EPA fully approved as medtiegrequirements of section 182(c)(2) and (d) ef th
Act, the post-ROP plans (Phase I) and the 1-hdaimatent demonstration SIP (Phase Il), which
included the NSR program elements as control measwcessary to achieve the 1-hour ozone NAAQS
in the Philadelphia area. Moreover, EPA specifjcaentified the offset ERCs as a control measure,
which was credited in the attainment plan.

As further example, until recently it was EPA’s giiee when reviewing SIP revisions concerning
state nonattainment NSR programs to evaluate whttheevisions complied with Section 193 of the
Act. See67 Fed. Reg. 64582, 64586 (Oct. 21, 2002) (NSRireapent, including an offset ratio of 1:1.2,
listed as a “key” control measure in New HampshHgour attainment demonstration for ozone and NOx.
“These elements [including NSR] are: control measurequired by the CAA that provide reductions
towards attainment and measures relied on in theehad attainment demonstration SIP..."); 64 Fed.
Reg. 29563-64 (June 2, 1999) (analyzing Rhoded&dalP revisions, including changes to NSR
applicability requirements, in light of Section 3939 Fed. Reg. 56019, 56026 (Nov. 10, 1994) (figdi
that “New Jersey’s revised NSR rule contains tmeelifications to control requirements,” including
changing offset ratio and changing applicabilityeghold for triggering NSR); 58 Fed. Reg. 10694-95
(Feb. 23, 1993) (Massachusetts’ SIP revision ctersisvith Section 193 because it would “insure
equivalent reductions with Massachusetts’ prior NB&gram”). If the NSR program did not contain
“control requirements,” there would be no needEBA to evaluate whether SIP revisions to NSR met
the standard under Section 193. EPA statememé&viawing other SIP revisions further undercut ERPA’
argument that NSR requirements are not control areas Se®8 Fed. Reg. 25442, 25465 (May 12,
2003) (in approving lllinois SIP revisions, notitigat “NOx emission control measures (with the
exception of NSR, which will be replaced by PSD)ahkhare currently in place will remain as SIP
requirements following redesignation to attainmgn60 Fed. Reg. 41, 44 (Jan. 3, 1995) (approving
Florida SIP revision that “contain[ed] a continggma implement additional control measures such as
reinstatement of NSR . . . %).

For these reasons, NSR is a key part of the Agbffieserving and protecting air quality through the
reduction of air emissions, in addition to minimigiemission increases. As a result, EPA is incbrre
that NSR requirements are not control measuresquirements subject to the Act’'s antibacksliding
provisions.

I11. REMOVAL OF 1-HOUR NSR REQUIREMENTSWILL INTEREFERE WITH
APPLICABLE REQUIREMENTS

EPA’s proposed blanket determination that all Statay remove NSR requirements from their SIPs
without interfering with applicable requirementsicerning attainment, RFP, or other requirementh®f
Act, is equally misguided?

EPA reasons that because NSR applies to new sowhereas other control measures apply to
existing sources, therefore NSR is fundamentabirtfjuishable from such other control measures.
Since NSR is only a restraint on growth of emissjdPA argues, it is not a measure for reducing

%I addition, if NSR requirements are not a control measuresquirements, that would call into question the
legitimacy of EPA's decision to require States to adopt i8R programs and enforce them as part of their SIPs.
10 SeeCAA § 110(), 42 U.S.C. § 7410
The Administrator shall not approve a revision of apfahe revision would interfere with any applicable
requirement concerning attainment and reasonable further progressany other applicable requirement
of this chapter.
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emissions and so does not contribute to attainofethie NAAQS' EPA also points out that most SIPs
do not explicitly rely on NSR in attainment plangijrin the sense that most SIPs do not quantify the
effect of NSR on emissions growth, but insteadgmbgmissions growth without reference to NSR.

The fact that States do not in general quantifybiisgefits of NSR in their attainment demonstrations
does not prove that NSR is not an important toetlus achieve attainment. For example, as noted
above, EPA’'s NSR enforcement initiative has redusmaissions of various criteria pollutants by
hundreds of thousands of tons per year and prorhisedreds of thousands of tons of additional
reductions. Likewise, application of LAER and effsequirements to new sources will predictably
reduce emissions growth even if the amount of édeiction cannot be reliably predicted, and elimaomat
of NSR will result in additional emissions grow#ven if the amount of such incremental growth canno
be reliably predicted. EPA’s reasoning is, thlisgical: elimination of NSR will certainly resuih some
degree in growth of emissions, and thus will irgezfto some degree with RFP as well as attainment.
Further, control measures can apply to all souiineBjding new sources. Semg, 42 U.S.C. 88
7511a(c)(3)(enhanced vehicle inspection and maames program applicability is not limited to exisfi
sources); 7511a(b)(3)(gasoline vapor recovery appib “motor vehicles”); and 7545(k)(reformulated
gasoline requirements apply to “gasoline-fueledaleR”).

It is no answer to argue that NSR is unnecessapg sstates must demonstrate RFP and attainment
with or without NSR. In the first place, whetheparticular SIP revision meets the standard of &)1
cannot be determinadpriori, without case-by-case review of such revisionsnugadomission and the
verification of the RFP and attainment demonstretioAs construed by the courts and EPA’s own past
practice, review of SIP revisions under § 110 the Act is SIP-specific and fact-intensiveeeSHall v.
EPA, 273 F.3d 1146, 1156-1160 (9th Cir. 2001) (EPAcamake determination under this section
without considering effect of change in the spediiea in light of other provisions of plan andstixig
emissions levelskiting, inter alia, Train v. NRDC 421 U.S. 60, 90, 93 (1975). In Hale Court
vacated EPA’s approval of NSR revisions in Neva@R because it was not supported by empirical
analysis of the effects of the change. So herguse EPA is purporting to make a determinatiohauit
empirical analysis of the effects of eliminating Ri# particular nonattainment areas, in light & tther
measures in effect in such areas, the determinetimeconsistent with § 110(and cannot be sustained.
If EPA's response to this objection is that iteed®ination is a conditional one, and that Statep@sing
SIP amendments must still demonstrate that renmraMdER will meet the standards of § 1f)0that
response would essentially turn EPA's determinaifamoninterference into a tautology and drainf ifb
substance. In that case, it would be better byofanake no such determination in the Reconsiderati
but instead to await a proposal to amend a Slellyeavoiding unnecessary confusion and litigation.

EPA’s proposed determination is also inconsistatit the Act because it would allow States
otherwise subject to NSR requirements by operaifdaw to dispense with those requirements. A SIP
amendment that eliminates statutorily required messsnecessarily “interfere[s] with an[ ] applicabl
requirement concerning attainment and reasonalilesiuprogress . . . or [an]other applicable

 For reasons stated above, we believe there is no textugtipha, or historical support for EPA’s proposed
distinction between control measures and growth measuréfallln. EPA 273 F.3d 1146 (9th Cir. 2001), for
example, EPA clearly treated NSR as a control measure, and cagjnized that changes in NSR requirements
are subject to approval under 1)@(s changes in control measures that could potentially &t@Ptand

attainment.
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requirement of this [Act].” EPA argues that it caoid this problem by imposing currently undefirgd
hour NSR requirements on States in lieu of theitdety defined and in effect 1-hour NSR requirettisen
But, again, EPA cannot rationally make this judgtmerihe abstract without considering the impact of
any change on a particular State’s ability to niseRFP and attainment obligations. Moreover, this
reasoning runs up against the Supreme Court’s nbama&Vhitman v. American Trucking Associations,
Inc., 531 U.S. 457, 484-86 (2001). There, the Coud tieat the promulgation of a new ozone NAAQS
“cannot be thought to render Subpart 2's carefiglsigned restrictions on EPA discretion utterly
nugatory.” Yet the effect of EPA’s approach to Saith 2's NSR requirements is to “completely nullif
those “textually applicable provisions meant toilifRPA’s] discretion.” Id. at 918-19.

IV.CONCLUSION

For the above reasons, the NESCAUM States recu@sEPA revert to its position on major NSR as
enunciated in the draft ozone implementation rdiee Act compels EPA to retain 1-hour major NSR
thresholds in 8-hour nonattainment areas; the 8-bpone NAAQS is not an adequate substitute, lggall
or practically. Thank you again for the opportyrid comment. If you or your staff have any quassi
about these comments, you can contact me at th&€NBHS! office at 617-259-2000.

Sincerely,

Arthur N. Marin
Executive Director

cc: NESCAUM Directors
NESCAUM States’ Offices of the Attorney General
Robert Reilly, PA OAG
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Lynn Hutchinson, EPA



