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Arthur N. Marin, Executive Director
www.nescaum.org

March 23, 2009

Mr. Joe Lapka

U.S. Environmental Protection Agency, Region 9

75 Hawthorne Street (Air-3)

San Francisco, CA 94105

Attention: Desert Rock Permit No. AZP 04-01, NSR 4-1-3

Re: Addendum to the Statement of Basis for the Desert Rock Energy Facility PSD Permit
Dear Mr. Lapka:

The Northeast States for Coordinated Air Use Mamaayeg (NESCAUM) offer the following
comments on the U.S. Environmental Protection Agasn@&PA’s) Region Addendum to the
Statement of Basis for the Desert Rock Energy Facility PSD Permit of January 14, 2009.
NESCAUM is the regional association of air polluticontrol agencies representing
Connecticut, Maine, Massachusetts, New Hampshieg; Jersey, New York, Rhode Island, and
Vermont.

There is broad consensus that human-related grasalyas (GHG) emissions are contributing
to adverse changes in climate and that these impaltiget worse over time without corrective
action. The international scientific community den the auspices of the International Panel on
Climate Change (IPCC), has concludedb&ervational evidence from all continents and most
oceans shows that many natural systems are being affected by regional climate changes,
particularly temperatureincreases.”! We believe the science reveals that the onsgtroéte
change-related threats is already affecting our begrstates, this nation, and the world.

The Northeast states are already undertaking ctansteps to regulate and reduce GHG
emissions within our region. Seven of the eighSTRAUM states have exercised their option
under CAA 8177 to adopt the California motor vedi@HG emission standards. We project the
standards will result in an 18 percent reductiomotor vehicle greenhouse gas emissions in
2020 and a 24 percent reduction in 2030 for ouioregAll eight NESCAUM states also
participate in the Regional Greenhouse Gas IneatRGGl), a regional cap-and-trade program
limiting greenhouse gas emissions from power plants

YIPCC, Summary for Policymakers. i@timate Change 2007: The Physical Science Basis. Contribution of

Working Group | to the Fourth Assessment Report of the Intergovernmental Panel on Climate Change [Solomon, S.,
D. Qin, M. Manning, Z. Chen, M. Marquis, K.B. Averydl. Tignor and H.L. Miller (eds.)]. Cambridge Univessit
Press, Cambridge, United Kingdom and New York, NY, U3@0{).

NESCAUM Members: Massachusetts Bureau of Waste Prevention, Barbara Kwetz New York Division of Air Resources, David Shaw
Connecticut Bureau of Air Management, Anne Gobin New Hampshire Air Resources Division, Robert Scott Rhode Island Office of Air Resources, Stephen Majkut
Maine Bureau of Air Quality Control, James Brooks New Jersey Division of Air Quality, William O’Sullivan Vermont Air Polution Control Division, Richard Valentinetti
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NESCAUM and its member states have previously cometeto EPA on regulating greenhouse
gases under the Clean Air Act (CAA)In our comments, we put forth our view that the
“Standards of Performance” provisions in CAA §1&vide an appropriate framework for
regulating GHGs from new and existing stationamyrses in the near terf.

In addition to our previous comments supportinguitagon of GHGs under the Clean Air Act,
NESCAUM has also previously commented in other R8Bnit applications for new coal-fired
power plants that Integrated Gasification Combi@gdle (IGCC) must, on a case-specific basis,
“taking into account energy, environmental, andnecoic impacts and other costs,” be
considered in a Best Available Control Technold8®CT) analysis. The rationale for this
conclusion is summarized below and detailed in @&tachments where NESCAUM has
submitted this view in similar proceedings in Kerky and Texas.

The Clean Air Act’s legislative history clearly ugots the notion that IGCC must be considered
in a BACT review. The United States Congress @editely added to the definition of BACT the
phrase “innovative fuel combustion techniques” tiglo an amendment by Senator Huddleston
of Kentucky to ensure the consideration of gadiificatechniques — of which IGCC is one —in
BACT determinations. Senator Huddleston pointeglains his intent to require consideration
of gasification combustion technology in the foliag colloquy with Senator Muskie. The
relevant passage of the debate is excerpted belowhasis added):

Mr. HUDDLESTON. Mr. President, the proposed prowiss for application of
best available control technology to all new mauwrission sources, although
having the admirable intent of achieving consigdyeciean air through the required
use of best controls, if not properly interpretealyrdeter the use of some of the
most effective pollution controls. The definitionthe committee bill of best
available control technology indicates a considenafior various control strategies
by including the phrase “through application ofguwotion processes and available
methods systems, and techniques, including fuahatg or treatment.” And |
believe it is likely that the concept of BACT idénded to include such
technologies as low Btu gasificatiamd fluidized bed combustion. But, this
intention is not explicitly spelled out, and | awncerned that without clarification,
the possibility of misinterpretation would remaiti is the purpose of this
amendment to leave no doubt that in determiningj desilable control

technology, all actions taken by the fuel usertarge taken into accounbe they
the purchasing or production of fuels which mayeéhbeen cleaned or up-graded
through chemical treatment, gasificatiam liquefaction; use of combustion
systems such as fluidized bed combustion whichipalty reduce emissions
and/or the post-combustion treatment of emissiaditts eleanup equipment like
stack scrubbers. The purpose, as | say, is just tnore explicit, to make sure

2 EPA, Advance Notice of Proposed Rulemaking — Regul&@irgnhouse Gases under the Clean Air Act, 73 Fed.
Reg. 44354-44520 (July 30, 2008).

¥ NESCAUM comments submitted to Docket ID No. EPA-HQRD2008-0318 in response to EPA’s Advance
Notice of Proposed Rulemaking — Regulating Greenhouse Gadesthe Clean Air Act, (November 26, 2008).



Inre: Desert Rock Permit Application Page 3
NESCAUM March 25, 2009

there is no chance of misinterpretation. Mr. Prexsidl believe again that this
amendment has been checked by the managers dflthedothat they are inclined

to support it

In summary, NESCAUM respectfully submits, in ac@nrde with our comments in previous
proceedings, that CAA 8111 provides an appropnate term vehicle for regulating greenhouse
gases from stationary sources. Within the specdittext of new coal-fired power plants,
NESCAUM also reiterates its view that in considgri®SD permit applications, IGCC must be
considered as a BACT option. This would applyardy to greenhouse gases, but other air
pollutants as well.

Thank you for the opportunity to comment. If yawour staff has any questions regarding the
issues raised in this letter, please contact Pallémat the NESCAUM office at 617-259-2016.

Sincerely,

%7/”7/;

Arthur N. Marinl
Executive Director

Attachments (2): IGCC comments in KY, TX

Cc:  NESCAUM Directors
Mary Uhl, Air Quality Bureau Chief, New Mexico Emgnment Dept.

“ 95th Congress, 1st Session (Part 1 of 2) June ¥, C&an Air Act Amendments of 1977 A&P 123 Cong.
Record S9421 (emphasis added).



BEFORE THE COMMONWEALTH OF KENTUCKY
ENVIRONMENTAL AND PUBLIC PROTECTION CABINET

)
SIERRA CLUB, VALLEY WATCH, INC,, )
LESLIE BARRAS, HILARY LAMBERT, )
and ROGER BRUCKER, )
)

Petitioners, )

)
V. ) File Nos. DAQ-26003-037

) DAQ-26048-037
ENVIRONMENTAL AND PUBLIC )
PROTECTION CABINET and )
THOROUGHBRED GENERATING )
COMPANY, LLC, )
)

Respondents. )

)

BRIEF OF INTERVENOR NESCAUM, SUBMITTED FOR THE LIMI TED
PURPOSE OF DEMONSTRATING THAT THE CABINET MUST
CONDUCT A SITE-SPECIFIC ANALYSIS OF IGCC

Northeast States for Coordinated Air Use Managerti?lESCAUM”) submits
this brief for the limited purpose of demonstratthg following: Integrated gasification
combined cycle technology (“IGCC”) is a highly effve production process/available
method for controlling air contaminants from coalyered units, and the Environmental
and Public Protection Cabinet (“the Cabinet”) tli@re must, on a case-specific basis,
“taking into account energy, environmental, andnecoic impacts and other costs,”
determine whether IGCC is the “best available airiechnology” (‘BACT”) for each of
the coal powered units at the Thoroughbred Gemgr&bmpany'’s (“Peabody’s”)

proposed Thoroughbred Generating Station (“Thorbuei’). 401 KAR 51:017 § 1(8).



INTRODUCTION
The Cabinet contravened the Kentucky Administraiegulations (“the
Regulations”) when it excluded IGCC from its BACitadysis of Thoroughbred.
Accordingly, NESCAUM respectfully requests that ttearing officer (1) vacate Permit
Nos. V-02-001 and V-02-001 Revision 1, and (2) citbe Cabinet to apply the factors
spelled out in the Regulations to this particuesecand thereby determine whether IGCC
is BACT for each of Thoroughbred’s units.
DISCUSSION

THE CABINET'S DECISION CONTRAVENED THE BACT DEFI NITION
CONTAINED IN THE KENTUCKY ADMINISTRATIVE
REGULATIONS.

The applicable version of the Regulations definASCB as

an emission limitation . . . based on the maxim@yrde of
reductionfor each pollutant subject to regulation . . . e¥hi
would be emitted from a proposed major stationayrce
or major modification which the cabinet, on a chgezase
basis, taking into account energy, environmentad a
economic impacts and other costs, determines is\@bie
for that source or modification through applicatiom
production processes or available methods, systams,
techniquesincluding fuel cleaning treatment or innovation
fuel combustion techniques for control of that ptaht.

401 KAR 51:017 § 1(8) (emphasis added). The regothis case contains abundant,
uncontroverted evidence that using IGCC technobigiyhoroughbred would achieve a
greater degree of reduction in the regulated aitasninants than implementing a
pulverized coal combustion design at the facili$ge, e.g., 11/6/03 Tr. 91:1; 11/10/03

Tr. 74:4. According to the Regulations’ plain laage, then, the question whether IGCC

is BACT for Thoroughbred hinges on whether appiarabf IGCC is “achievable” at the



facility, “taking into account energy, environmentnd economic impacts and other
costs.” 401 KAR 51:017 § 1(8).

The Cabinet has not made any determination thaCl@Qot achievable at
Thoroughbred. Its “exclusion of gasification” regtstead on its insistence that
Thoroughbred’s BACT be determined only “for a puized coal combustion process.”
J 63 at 14. The Cabinet insists, in other worlast, i this case the proposed “source,”
401 KAR 51:017 8 1(8), is narrowly defined as avpukzed coal combustion unit.

The Cabinet’s position does not square with theuRegns’ BACT definition.
Specifically, reading “source” so narrowly as téereonly to the proposed “combustion
process,” J 63 at 14, renders void the languageessly requiring that the achievability
of different “production processes available methodsystemsand techniquéde
considered. 401 KAR 51:017 8§ 1(8) (emphasis added)

Indeed, to subcategorize the word “source” in tA&€B definition any more
finely than “unit for producing electricity from af would thwart the U.S. Congress’s
intent in defining BACT in the federal Clean Air ACA review of the legislative history
of the federal BACT definition shows, first, thab@jress intended the word “source” to
be broadly interpreted to encompass alternativdymtion processes for the proposed
fuel choice and, second, that where coal is the chiosdnCongress specifically intended
“gasification,”i.e., IGCC, to be considered.

During consideration of what became the Clean Ait Amendments of 1977,
Senator Huddleston of Kentucky proposed to amead®CT definition to add the
words, “or innovative combustion techniques” (tineemdment was adopted). His

reasons, described below, could scarcely be maraiilating:



Mr. HUDDLESTON. MR. President, | send to the desk
an unprinted amendment.

The PRESIDING OFFICER. The amendment will be
stated.

The legislative clerk read as follows:

The Senator from Kentucky (Mr. HUDDLESTON)
proposes an unprinted amendment numbered 387: @n pa
18, line 15, after "ment” insert “or innovative fue
combustion techniques”.

Mr. HUDDLESTON. Mr. President, the proposed
provisions for application of best available cohtro
technology to all new major emission sources, aigfmo
having the admirable intent of achieving considyecean
air through the required use of best controlspif properly
interpreted may deter the use of some of the nféstteve
pollution controls.

The definition in the committee bill of best availa
control technology indicates a consideration forious
control strategies by including the phrase “through
application of production processes and availaka¢hods,
systems, and techniques, including fuel cleaning or
treatment.”_And | believe it is likely that the cmept of
BACT is intended to include such technologies ag Biu
gasification and fluidized bed combustion. But, this
intention is not explicitly spelled out, and | arancerned
that  without clarification, the  possibility  of
misinterpretation would remain

It is the purpose of this amendment to leave ndbtlou
that in determining best available control techggloall
actions taken by the fuel user are to be takendantmunt-
be they the purchasing or production of fuels whicay
have been cleaned or up-graded through chemical
treatment,_gasificatignor liquefaction; use of combustion
systems such as fluidized bed combustion which
specifically reduce emissions and/or the post-catibn
treatment of emissions with cleanup equipment $tack
scrubbers.

The purpose, as | say, is just to be more explioit,
make sure there is no chance of misinterpretation.

Mr. President, | believe again that this amendniest
been checked by the managers of the bill and tegt &re
inclined to support it.

Mr. MUSKIE. Mr. President, | have also discussed th
amendment with the distinguished Senator from Kekytu
| think it has been worked out in a form | can gatcé am




happy to do so. I am willing to yield back the renagr of
my time.

123 Cong. Rec. S9434-35 (June 10, 1977) (debalelord5-95) (emphasis added).
Defining “source” as “pulverized coal combustiornitiirthereby precluding
consideration of IGCC — an alternative process/oeetor producing electricity from
coal — is precisely the kind of “misinterpretatiadhat Senator Huddleston warned against
twenty-seven years ago.

The Regulations’ definition of BACT is identicah all relevant respects, to the
federal Clean Air Act provision on which it is basesee 42 U.S.C. 8 7479(3).
Moreover, the provision in the Regulations contagnkKentucky’s BACT definition was
approved only after the Commonwealth certifiedh® ).S. Environmental Protection
Agency (“EPA”) that the Regulations’ provision wa least as stringent in all respects”
as the parallel Clean Air Act provision. 40 C.Fg§51.166(b). The Cabinet lacks the
authority, then, to subcategorize the term, “pregosajor stationary source” any more
finely than “unit for producing electricity from eb” Therefore, the Cabinet’s claim that
IGCC and pulverized coal combustion are differentpsses cannot mask the direct
conflict between the Regulations’ clear dictated e Cabinet’s refusal to evaluate the
achievability of IGCC at Thoroughbred.

Il. THE CABINET’'S DECISION CONTRAVENED THE TOP-DOWN BACT
METHOD.

Both Peabody and the Cabinet purported to useofirddwn method that EPA
employs to implement the BACT definition. J 63L8t25. The first step in the top-
down method is the identification of all availallentrol options for the emissions units

in question. NSR Manual (Oct. 1990) at B.5. “Aahle control options” are “those air



pollution control technologies or techniques witpractical potential for application to
the emissions unit and the regulated pollutant uedaluation.” Id. EPA has
emphasized that “available” is used “in the broadease under the first step,” and that
an “available control option” may be an “inhergnlbwer-polluting process/practice’
that prevents emissions from being generated ifirgtanstance.”In re: Knauf Fiber
Glass, PSD Appeal Nos. 98-3 — 98-20 (EAB Feb. 4, 1986},2-13 (quoting NSR
Manual at B.13).

The Cabinet does not deny the fact that IGCC i&sgailable control option,” J
63 at 14; its issuance, in 2000, of a permit fay t@CC units in Kentucky precludes any
such denial.See Permit No. V-00-049 (available at http://www.ay.gov/NR/rdonlyres/
B613A5B0-689D-4D97-8454-4903A73DEO067/0/Final.pdi)stead, the Cabinet simply
has declared that consideration of IGCC is “notinegl or appropriate.” J 63 at 14. For
the same reasons stated above, however, the Céduketthe authority to define “the
emissions unit . . . under evaluation,” NSR MarataB.5., any more narrowly than “unit
for producing electricity from coal”: Doing so wWdwoid the Regulations’ plain
language while thwarting Congress’s intent thdtattin determining best available
control technology, all actions taken by the fusdnare to be taken into account.” 123
Cong. Rec. S9434-35 (June 10, 1977) (debate orfB-B5) (emphasis added). Thus,
the Cabinet’s failure to identify IGCC as an “awaile control option” for the production
of electricity from coal was unlawfulSee Memorandum from John Calcagni, Director of
EPA Air Quality Management Division, to EPA regiba# directors (June 13, 1989), at
4 (“Regardless of the specific methodology usedifgermining BACT, be it ‘top-

down,’ ‘bottom-up,’ or otherwise, the same corderia apply to any BACT analysis: the



applicant must consider all available alternatiaexl [either select the most stringent of

them or] demonstrate why the most stringent shoatde adopted.”) (emphasis added).

Accordingly, the hearing officer should vacate pleemit and direct the Cabinet
to undertake a site-specific analysis of the acbéity of implementing IGCC at
Thoroughbred, “taking into account energy, envirental, and economic impacts and
other costs.” 401 KAR 51:017 § 1(&gcord Inre: Inter-Power of New York, Inc., PSD
Appeal Nos. 92-8 and 92-9 (U.S. EAB Mar. 16, 19941144 (“Where a more stringent
alternative is not evaluated because the permigtutbority erred in not identifying it as
an ‘available’ option, a remand is usually apprat@j because a proper BACT analysis
requires consideration of all potentially ‘avail@btontrol technologies.”).

CONCLUSION

For the aforementioned reasons, NESCAUM respeygtfatjuests that that the
hearing officer (1) vacate Permit Nos. V-02-001 &302-001 Revision 1, and (2) direct
the Cabinet to apply the factors spelled out inRlegulations to this particular case and

thereby determine whether IGCC is BACT for Thoromggd.

Dated: December 22, 2004

Respectfully submitted,

Scott Mello

415 West Main Street
Frankfurt, KY 40601
Tel. (502) 223-1441

Attorney for NESCAUM
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Arthur N. Marin, Executive Director
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December 5, 2005

LaDonna Castafiuela

Chief Clerk

Texas Commission on Environmental Quality
P.O. Box 13087

Austin, TX 78711-3087

Via Fax: 512-239-3311

Re:  SOAH Docket No. 582-05-5612; TCEQ Docket No. 2005-0781-
AIR
Application of Sandy Creek Energy Associates, L.P., for Air
Quality Flexible Permit No. 70861 and PSD Per mit No. PSD-
TX-1039

Dear Ms. Castainuela:

The Northeast States for Coordinated Air Use Mamaayeg (NESCAUM) respectfully offers the
following comments regarding the above referencatten NESCAUM is a nonprofit
association of the air quality control divisionsGonnecticut, Maine, Massachusetts, New
Hampshire, New Jersey, New York, Rhode Island aardnt.

Our comments relate to the following question ties been certified to the Texas Commission
on Environmental Quality (TCEQ):

In an air permit application that includes a Prexemof Significant
Deterioration (PSD) review, must an applicant fhraposes to construct a
pulverized coal boiler power plant include othexatlic generation
technologies, such as Integrated Gasification CoathCycle (IGCC)
technology, in its Best Available Control Technold®ACT) analysis?

Due to the potential precedent that could be astadd in this process, NESCAUM urges the
Commission to answer this question in the affirm@tilt is our belief that IGCC is a highly
efficient coal-based electrical generation techgyplihat also results in substantial reductions in
emissions of air contaminants, and therefore nwmsg case-specific basis, “taking into account
energy, environmental, and economic impacts aner aihsts,” be considered in a BACT
analysis for any new coal-fired power plant. Taganale for this conclusion is summarized

NESCAUM Members: Massachusetts Bureau of Waste Prevention, Barbara Kwetz New York Division of Air Resources, David Shaw
Connecticut Bureau of Air Management, Anne Gobin New Hampshire Air Resources Division, Robert Scott Rhode Island Office of Air Resources, Stephen Majkut
Maine Bureau of Air Quality Control, James Brooks New Jersey Division of Air Quality, William O’Sullivan Vermont Air Polution Control Division, Richard Valentinetti



below and detailed in the attachadici curiae briefs that we recently submitted in similar
proceedings in Wisconsin and Kentucky (attached).

The Clean Air Act’s legislative history clearly sugots the notion that IGCC must be considered
in a BACT review. The United States Congress deditety added to the definition of BACT the
phrase “innovative fuel combustion techniques” tiglo an amendment by Senator Huddleston
of Kentucky to ensure the consideration of gadiificatechniques — of which IGCC is one —in
BACT determinations. Senator Huddleston pointeglains his intent to require consideration
of gasification combustion technology in the foliag colloquy with Senator Muskie. The
relevant passage of the debate is excerpted below:

Mr. HUDDLESTON. Mr. President, the proposed prowss for application
of best available control technology to all new enagmission sources,
although having the admirable intent of achievingsistently clean air
through the required use of best controls, if mopprly interpreted may
deter the use of some of the most effective paolfutontrols. The
definition in the committee bill of best availaldentrol technology
indicates a consideration for various control sgas by including the
phrase “through application of production processesavailable methods
systems, and techniques, including fuel cleaningeatment.” And |
believe it is likely that the concept of BACT idemded to include such
technologies as low Btu gasificatiand fluidized bed combustion. But, this
intention is not explicitly spelled out, and | awncerned that without
clarification, the possibility of misinterpretatiovould remain It is the
purpose of this amendment to leave no doubt thdéiarmining best
available control technology, all actions takertluy fuel user are to be
taken into accountbe they the purchasing or production of fuelsakihi
may have been cleaned or up-graded through chetreedment,
gasification or liqguefaction; use of combustion systems siscfivadized
bed combustion which specifically reduce emissemd/or the post-
combustion treatment of emissions with cleanupmgent like stack
scrubbers. The purpose, as | say, is just to be exqlicit, to make sure
there is no chance of misinterpretation. Mr. Prexsidl believe again that
this amendment has been checked by the managts bill and that they
are inclined to support tt.

The Commission therefore should reject argumemtisabnsideration of IGCC as a part of the
BACT determination would require an applicant tedefine the source.” The emissions unit
under evaluation should not be defined any moreomdy than “unit for producing electricity

from coal.” Doing so would contravene the cleatwiory requirement to consider innovative

1 95th Congress, 1st Session (Part 1 of 2) June 10, C&an Air Act Amendments of 1977 A&P 123 Cong.
Record S9421 (emphasis added).



fuel combustion techniques while thwarting Congresgent that “in determining Best
Available Control Technology, all actions takenthg fuel user are to be taken into accodnt."

Thank you for your consideration of these comments.

Sincerely,

Arthur Marin
Executive Director

Attachments




